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DETAILED ACTION 
Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 1 1 and 20 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

With respect to claim 1 1 , applicant recites the limitation "the computing device" 
on line 4 of claim 1 1 , however there is insufficient antecedent basis for this limitation in 
the claim. 

With respect to claim 20, applicant recites the limitation "the computing device" 
on line 3 of claim 20, however there is insufficient antecedent basis for this limitation in 
the claim. 

For examination purposes, the examiner is considering the limitation to read as 
"a computing device." 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set. 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ross etal., U.S. Publication Number 2004/0058651 A1 (hereinafter Ross), and 
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further in view of Phillipi et al., U.S. Publication Number 2004/0044761 A1 
(hereinafter Phillipi). 

Regarding claim 1 , Ross teaches a system comprising; a service measurement 
database having stored therein network service measurement data relating to a network 
(see paragraph 0025, lines 1-9 and Figures 1 & 2; where a network optimization 
database 32 [i.e. reads on service measurement database] is shown); and a server in 
communication with the service measurement database (see paragraph 0025, lines 1-9 
and Figures 1 & 2; where a network optimization database 32 is shown in 
communication with server 16), wherein the server estimates a network optimization 
data for a device that is in communication with the network based on the network 
service measurement data and a parameter received from the device that is in 
communication with the network (see paragraph 0032, lines 1-4, paragraph 0034, lines 
13-20 and paragraph 0039, lines 1-13). Ross fails to explicitly teach the server 
estimates a data throughput for a device. 

Phillipi however teaches a system and method for broadband network 
optimization, comprising calculating network throughput based on first and second 
parameters and communicating the network throughput to a communications device 
(see paragraph 0053, lines 1-70). One of ordinary skill in the art further recognizes that, 
the network optimization data calculated by server 16 as taught by Ross, broadly reads 
on a data throughput of the system. 

It would therefore have been obvious to one of ordinary skill in the art at time of 
the invention to incorporate the teachings of Phillipi to system of Ross to include a 
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server that estimates a data throughput for a device to maximize the throughput or 
capacity of broadband network communications as taught by Phillipi (see paragraph 
0002, lines 1-4). 

Regarding claim 2, Ross in view of Phillipi teaches all the limitations of claim 1 . 
Ross further teaches a system, wherein the server includes an application server (see 
paragraph 0020, lines 4-9, paragraph 0024, lines 8-24 and Fig. 1; where a server 16 is 
shown). 

Regarding claim 3, Ross in view of Phillipi teaches all the limitations of claim 1 . 
Ross further teaches a system, wherein the network is one of a wireless network, a 
wireline network, the Internet, an intranet (see paragraph 0020, lines 1-7, paragraph 
0020, lines 15-17 and Fig. 1). 

Regarding claim 4, Ross in view of Phillipi teaches all the limitations of claim 1 . 
Ross further teaches a system, wherein the device includes one of a personal computer 
and a handheld computing device (see paragraph 0020, lines 1-4, paragraph 0020, 
lines 12-17 and Fig. 1). 

Regarding claim 5, Ross in view of Phillipi teaches all the limitations of claim 1 . 
Ross further teaches a system, further comprising a modem in communication with the 
device (see paragraph 0020, lines 21-25). 

Regarding claim 9, Ross in view of Phillipi teaches all the limitations of claim 1. 
Ross further teaches a system, wherein the server is in communication with a service 
center (see paragraph 0025, lines 1-9, paragraph 0026, lines 1-4 and Fig. 1; where 
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other network servers 34 is shown in communication with server 16 [i.e. other network 
servers 34 reads on a service center in communication with server 16]). 

Regarding claim 10, Ross in view of Phillipi teaches all the limitations of claim 5. 
Ross further teaches a system, wherein the modem is one of a wireless modem and a 
landline modem (see paragraph 0020, lines 21-25). 

Regarding claim 11, Ross teaches a method of communicating a network 
optimization data to a user device (see paragraph 0013, lines 1-1 1 and paragraph 001 1, 
lines 1-27), comprising: receiving a first parameter from a communication device that is 
in communication with a computing device (see paragraph 0029, lines 1-3 and 
paragraph 0030, lines 23-27); receiving a second parameter from a service 
measurement database (see paragraph 0031, lines 8-13, paragraph 0025, lines 1-7, 
paragraph 0040, lines 11-19 and it is inherent the network status data [i.e. reads on 
second parameter] is transmitted from a network optimization database 32); and 
communicating a network optimization data to the communication device (see 
paragraph 0032, lines 1-4, paragraph 0034, lines 13-20 and paragraph 0039, lines 1- 
1 3). Ross fails to explicitly teach calculating a relative network throughput based on the 
first and second parameters and communicating the relative network throughput to the 
communications device. 

Phillipi however teaches a system and method for broadband network 
optimization, comprising; calculating network throughput based on first and second 
parameters and communicating the network throughput to a communications device 
(see paragraph 0053, lines 1-70). 
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It would therefore have been obvious to one of ordinary skill in the art at time of 
the invention to incorporate the teachings of Phillipi to the method of Ross to include 
calculating a relative network throughput based on the first and second parameters and 
communicating the relative network throughput to the communications device to 
maximize the throughput or capacity of broadband network communications as taught 
by Phillipi (see paragraph 0002, lines 1-4). 

Regarding claim 1 2, Ross in view of Phillipi teaches all the limitations of claim 1 1 . 
Ross further teaches a method, wherein receiving the first parameter includes receiving 
the first parameter via a network (see paragraph 0029, lines 1-4 and paragraph 0020, 
lines 1-17). 

Regarding claim 13, Ross in view of Phillipi teaches all the limitations of claim 12. 
Ross further teaches a method, wherein receiving the first parameter via a network 
includes receiving the first parameter via the Internet (see paragraph 0029, lines 1-4 
and paragraph 0020, lines 1-17). 

Regarding claim 14, Ross in view of Phillipi teaches all the limitations of claim 1 1 . 
Ross further teaches a method, wherein receiving a first parameter includes receiving 
on of a received signal strength (RSS), a signal-to-interference ratio (SIR), a primary 
serving site, a sector and a carrier (see paragraph 0028, lines 12-18). 

Regarding claim 15, Ross in view of Phillipi teaches all the limitations of claim 1 1 . 
Ross further teaches a method, wherein receiving a second parameter includes 
receiving one of an indication of total voice traffic/sector/carrier, an indication of total 
data traffic/sector/carrier, and indication of origination failures, and an indication of 
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dropped calls (see paragraph 0031, lines 8-13, paragraph 0025, lines 1-16, paragraph 
0040, lines 11-19 and it is inherent the network status data, broadly reads on one of an 
indication of total voice traffic/sector/carrier, an indication of total data 
traffic/sector/carrier, and indication of origination failures, and an indication of dropped 
calls). 

Regarding claim 6 and 16, Ross in view of Phillipi teaches all the limitations of 
claims 5 and 1 1 . Ross fails to explicitly teach a system and method, wherein 
communicating the network throughput to the communication device includes 
communicating the network throughput to a modem. However, the examiner takes 
Official Notice that it is well known in the art to communicate a network throughput to a 
communication device through a modem, since such devices are connected to the 
network through a modem. Therefore, it would have been obvious to one of ordinary 
skill in the art at the time of the invention to modify the system and method of Ross and 
Phillipi to include communicating the network throughput to the communication device 
through a modem, to indicate to the user of a communication device an indication of a 
throughput of the system, so that the user of the communication device can adapt their 
interactions with the system accordingly. 

Regarding claims 7, 8 and 17, Ross in view of Phillipi teaches all the limitations 
of claims 5 and 16. The combination of Ross and Phillipi fails to explicitly teach a 
system and method, wherein the modem includes a display area that is configured to 
display an indication of the throughput of the network. However, the examiner takes 
Official Notice that it is well known in the art for a modem to include a display area that 
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is configured to display an indication of the throughput of the network. Therefore, it 
would have been obvious to one of ordinary skill in the art at the time of the invention to 
modify the system and method of Ross and Phillipi to include a modem with a display 
area that is configured to display an indication of the throughput of the network, to 
indicate to the user of a communication device coupled to a modem an indication of a 
throughput of the communication network, so that the user of the communication device 
can adapt their interactions with the network accordingly. 

Regarding claims 18 and 19, Ross in view of Phillipi teaches all the limitations of 
claim 1 1 . Ross fails to explicitly teach a method, wherein calculating the network 
throughput includes calculating a forward link relative throughput as one of a numerical 
value and a range of numerical values. 

Phillipi however teaches a system and method for broadband network 
optimization, wherein calculating the network throughput includes calculating a forward 
link relative throughput as one of a numerical value and a range of numerical values 
(see paragraph 0053, lines 1-70). 

It would therefore have been obvious to one of ordinary skill in the art at time of 
the invention to incorporate the teachings of Phillipi to the method of Ross, wherein 
calculating the network throughput includes calculating a forward link relative throughput 
as one of a numerical value and a range of numerical values, such that an optimum 
values of transmission variables are found that result in the maximum throughput or 
capacity of broadband network communications as taught by Phillipi (see paragraph 
0002, lines 1-4 and paragraph 0053, lines 42-53). 
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Regarding claim 20, Ross teaches an apparatus, comprising: means for 
receiving a first parameter from a communications device that is in communication with 
a computing device (see paragraph 0029, lines 1-3, paragraph 0030, lines 23-27 and 
Figures 1 & 2; where wireless devices 12, 18, and 20 are shown able to transmit 
wireless device status data to server 16 [computing device]); means for receiving a 
second parameter from a service measurement database (see paragraph 0031, lines 8- 
13, paragraph 0025, lines 1-7, paragraph 0040, lines 11-19 and Figures 1 & 2; where a 
network optimization database 32 is shown in communication with server 16); and 
means for communicating network optimization data to the communication device (see 
paragraph 0032, lines 1-4, paragraph 0034, lines 13-20, paragraph 0039, lines 1-13 and 
Figures 1 & 2). Ross fails to explicitly teach means for calculating a network throughput 
based on the first and second parameters. 

Phillipi however teaches a system and method for broadband network 
optimization, comprising calculating network throughput based on first and second 
parameters and communicating the network throughput to a communications device 
(see paragraph 0053, lines 1-70 and Figures 7 & 8). 

It would therefore have been obvious to one of ordinary skill in the art at time of 
the invention to modify the system of calculating network throughput based on first and 
second parameters as taught by Phillipi to the system of Ross to include means for 
calculating a network throughput based on the first and second parameters to maximize 
the throughput or capacity of broadband network communications as taught by Phillipi 
(see paragraph 0002, lines 1-4). 
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Conclusion 

5. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Olofsson et al., U.S. Patent Number 6,668,159 discloses terminal bitrate 
indicator. 

Flammer, III et al., U.S. Patent Number 6,480,497 discloses method and 
apparatus for maximizing data throughput in a packet radio mesh network. 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony S. Addy whose telephone number is 571-272- 
7795. The examiner can normally be reached on Mon-Thur 8:00am-6:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Emmanuel L. Moise can be reached on 571-272-3865. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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